WEST DUNBARTONSHIRE COUNCIL
Report by the Executive Director of Corporate Services

Council : 25 May 2011

Subject: Joint Consultative Forum Minute Decisions on Competency of
Grievances

1. Purpose

1.1 On 24 March 2011 the Joint Consultative Forum agreed the following motion
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be submitted to Council:-

“This JCF refers the principle point of view that Officers cannot arbitrarily
decide on what is a grievance to Council”.

This report provides further information and background to the
recommendation and the issues involved in it.

Background

By way of background it is important to briefly outline the remits of the
Appeals Committee and the Joint Consultative Forum (JCF).

The remit of the Appeals Committee is as follows:-

To consider and decide upon appeals submitted under the Council’s
Disciplinary and Grievance Procedures for Local Government Employees and
Craft Operatives and Appeals against Dismissals, submitted outwith those
procedures. The Appeals Committee has full delegated powers to implement
its functions. The Appeals Committee is a formal committee of the Council
and is bound by its Standing Orders.

The remit of the Joint Consultative Forum (JCF) is set out in its constitution
and includes the following:-

To afford facilities for regular consultation between the Council and the
Trades Unions representing employees of the Council on general policy
matters which are not specifically determined by the Scottish Council or its
committees.

The JCF is not a formal committee and cannot make binding decisions.

The Council has in place an agreed Disciplinary and Grievance Policy and
Procedure which is based on the ACAS Code of Practice. The Policy is quite
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2.5
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clear on the management of individual grievances but is less clear in relation
to collective grievances and disputes. The grievance procedure is a 3 stage
process culminating in an appeal to the Council Appeals Committee. In the
past there have been isolated cases where matters raised as a grievance
have not been placed before the Appeals Committee. These have fallen into
two categories. The first category relates to grievances seeking a policy
decision which was contrary to the Council’s decision on terms and conditions
in relation to single status. The second was where Council had provided for
an alternative procedure, such as the Job Evaluation Appeal Process. In a
small number of cases where management were of the view that grievances
were not competent the decision of the Legal Clerk to the Appeals Committee,
usually in consultation with the Head of Human Resources and Organisational
Development and Head of Legal Administrative and Regulatory Services was
that these grievances were competent and therefore should be considered at
Appeal..

Currently a situation has arisen whereby Trade Union representatives have
contacted the Chair of the Appeals Committee complaining that Officers were
determining the competency of a grievance. It was argued that the Appeals
Committee, not Officers, should consider the competency of a grievance. The
Legal Clerk advised the Chair that the particular grievance was not competent
as (a) it sought a policy decision (b) appeared to question a decision of
Council and (c) it was a group grievance on behalf of individuals who were not
named in it. The Appeals Committee consider individual cases, not issues of
general policy. It would however be competent for the JCF to consider this
matter.

Thereafter on 17 December 2010 the JCF considered this matter. The minute
of the JCF agreed:-

i) To note the opinion of the Trades Unions that the grievance should be
heard through the Grievance Procedure;

ii) To note that the meeting had previously agreed to consider issues of
communication and consultation in relation to organisational change,
and such discussions would consider the point at issue in this case;

iii) That management and the Trade Unions would meet to discuss the
scenario where Standing Orders and committee responsibilities may
not allow for the resolution of certain issues through the grievance
procedure.

Thereafter a Trade Union representative contacted the Chair of the Appeals
Committee in this regard and the Appeals Committee discussed the issue at
their meetings on 18 January, 17 February, 10 March and 17 March 2011.
Advice was given from the Legal Clerk, and an email from Head of Legal
Administrative and Regulatory Services setting out his views was circulated
amongst the members of the Appeals Committee. The advice detailed in this
email is covered in the main issues section of this report. As noted in the
minute of the JCF of 24 March 2011, the Appeals Committee were of the
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2.8

3.1

3.2

unanimous view that the particular grievance should be allowed to proceed
through the Grievance Procedure and that ultimately it was a matter for the
Appeals Committee to decide on the competency of a grievance.

Subsequently when the JCF of 24 March 2011 considered the accuracy of the
minute of the meeting of 17 December 2010 there was further discussion of
the issue. The recommendation of the JCF, as detailed in the minute
contained within these papers was to:

i) To note the unanimous view of the Appeals Committee that it is a
matter for the Appeals Committee to decide on the competency of a
grievance.

ii) That a direct response on this view of the Appeals Committee was
awaited from the Head of Legal Administrative and Regulatory
Services.

iii) To note that it was the role of the Monitoring Officer to determine the
competency of any motion/report to Council.

iv) To note that it was open to the JCF to consider the general principles
of a particular complaint and thereafter make a recommendation to the
Council to determine resolution of the complaint.

V) To submit the following motion to Council — “this JCF refers the
principal point of view that officers cannot arbitrarily decide on what is a
grievance to Council.

Main Issues

The Council’s procedures for dealing with grievances comply with the ACAS
Code of Conduct and ensure that there is a fair internal procedure which
allows grievances to be fully addressed prior to going to an Employment
Tribunal. While this is more of an issue for dismissals, there is the possibility
that unresolved grievances could give rise to other claims such as
constructive dismissal. For these reasons it should only be in exceptional
circumstances that grievances would be considered as “not competent”
without having the opportunity to proceed, where appropriate to the Appeals
Committee. Officers should never arbitrarily decide on what is a grievance.
Thus the motion from the JCF that “Officers cannot arbitrarily decided on what
is a grievance” is correct.

The Appeals Committee view is that it is a matter for the Appeals Committee
to decide on the competency of a grievance with advice from Legal Services.
Given this view two different scenarios require to be distinguished. The first
is where the Legal Clerk has taken the view that the grievance and
management submission are within the committee’s remit, these are before
the committee and an objection is taken to the competency of the grievance
or the management submission. In those circumstances it is perfectly
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appropriate for the Appeals Committee to decide on the competency of the
grievance or the management submission. The second scenario however is
where the Legal Clerk is of the view that the grievance is clearly not within the
remit of the committee and where the matter would not normally be placed
before the committee. This is a much more contentious situation and the
issues are:-

The Appeals Committee is a full committee of the Council, is bound by the
Council’s Standing Orders and can only consider matters delegated to it
by Council, in other words, it can only consider matter within its remit. To
this extent it is no different from other committees of the Council. In
common with other committees, officers would not put a matter to that
committee if it was not within its remit. It is a fundamental principle of the
relationship between Members and Officers that the decision on whether a
report should go to committee, or its subject matter or conclusions is for
officers to make. The Councillor's Code of Conduct in Appendix C states
that :-

“‘Employees will always be fully responsible for the contents of any reports
submitted in their name, to have the right to submit a report to Members in
their areas of professional competence. While employees will wish to
listen to the views of Convenors, they must retain the final responsibility for
the contents of reports”.

The Council’s own Member/Officer Protocol, approved by Council in 2007
stated:-

“The Executive Director will always be fully responsible for the contents of
any report submitted in his/her name”.

The Appeals Committee’s view requires that issues regarding the
competency of grievances should be placed on the agenda of that
committee in circumstances where Officers would not normally do so. It
breaches the fundamental rule that Officers determine which matters go to
committee. Taken to its ultimate extreme, were Council to decide that the
Appeals Committee should consider the competency of grievances clearly
outwith their remit and were Members to put pressure on Officers to bring
forward report on matters where they would normally not do so, this would
probably result in a reference to the Standards Commission.

Secondly, to allow the Appeals Committee to determine whether all
grievances are competent, gives the committee the power to widen its
remit without the authority of the Council. For example, were the Appeals
Committee to allow the particular grievance at the centre of this debate, it
would allow them to make a policy decision binding Council to future
action. It would also allow the Appeals Committee to encroach on the
remit of other committees, and potentially undermine their decisions. For
example, it would be perfectly competent to deal with the subject matter of
the present grievance either at the JCF, Corporate and Efficient
Governance Committee or Council itself.
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3.3

4.1

5.1

= The Appeals Committee cannot overturn decisions of other committees or
Council. The remit of the Appeals Committee is to deal with individual
cases, not make policy and the Appeals Committee simply has no power
to over-rule policy decisions taken by Council or committee. A purported
grievance which really sought to overturn a Council decision would not be
competent for the Appeals Committee to consider.

One of the concerns put forward by the Trade Union Representative to the
Appeals Committee was that management were deciding on the competence
of grievances. This is not the case. At Stages 1 and 2 of an Appeal,
management may decide that an Appeal is not competent. However at Stage
3 the decision on whether the matter goes forward to the Appeals Committee
is not for management. In theory it is a decision of the Chief Executive as to
whether any report goes to committee. In practice the decision on whether a
grievance is within the remit of the committee is taken by the independent
Legal Clerk to the committee, usually in consultation with the Monitoring
Officer and the Head of Human Resources and Organisational Development.
As previously mentioned there have been a number of cases where
management have sought to argue that an Appeal was not competent but the
Legal Clerk advised to the contrary and the matter came to the Appeals
Committee.

People Implications

As detailed in the minute of the JCF of 24 March 2011 it is important that
Officers do not arbitrarily reject grievances. This should only be done in
exceptional circumstances and should only be done where the Legal Clerk
and Monitoring Officer are clearly of the view that the grievance is outwith the
remit of the Appeals Committee. It is also important that where a grievance is
identified as not being competent, that help is given to appellants to enable
them to make the grievance competent. For genuine individual grievances
this will normally avoid such grievances becoming incompetent. In the
present case, this was not possible as the grievance was raised by Trade
Union representatives with the express purpose of seeking a policy decision
binding Council in future. The minute of the JCF of 17 December 2010 and
the Employee Liaison Group also agreed that management and Trade Unions
meet to discuss the scenario where the grievance procedure may not allow for
a solution of certain issues, this would still be appropriate, notwithstanding
that the JCF have changed their minute.

Financial Implications

There are no financial implications of this report.

Risk Analysis
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6.1

6.1.1

6.1.2

71

8.1

8.2

8.3

The main risks are:

If the pressure is put on Council Officers to bring reports to a committee
where there is no clear jurisdiction to do so, this could be detrimental to
Member/Officer relations and could result in reference to the Standards
Commission.

There is a risk that direct approaches by one side of a grievance to the Chair
of the Appeals Committee would be seen to undermine the impartiality and
fairness of a subsequent hearing.

Equalities, Health and Human Rights Impact Assessment (EIA)

The issues covered in this report do not raise any equalities issues which
would require an Equalities Impact Assessment.

Conclusions and Recomendations

There are no concerns regarding the JCF’s proposed motion that “Officers
cannot arbitrarily decided on what is a grievance” since officers should never
arbitrarily decide this. Only in exceptional circumstances where a grievance is
clearly outwith the remit of the Appeals Committee should a grievance not be
placed on the agenda of the committee. In these circumstances it would be
expected that the matter had been fully considered by the Legal Clerk to the
committee in consultation with the Monitoring Officer and Human Resources.

There are however a number of problems should Council decide that the
Appeals Committee has the final say on what grievances are within its remit.
This runs contrary to the fundamental principle that officers determine which
reports go to committee. It could also allow the Appeals Committee to extend
its remit, to overrule decisions of Council or other committees and to
determine issues of policy rather than individual cases.

It is recommended that Council:-
i) Note that Officers cannot arbitrarily decide on what is a grievance.

ii) Decisions on whether a grievance is within the remit of the Appeals
Committee should only be taken by the Monitoring Officer in
consultation with the Legal Clerk to the Appeals Committee. It should
only be in exceptional circumstances where a grievance is clearly
outwith the remit of the committee that the Stage 3 grievance should
not go to the Appeals Committee. In these cases advice should be
given to the Appellant as to the issues which render their grievance
incompetent, enabling them to re-draft as a competent grievance.

iii) That management meet with the Trade Unions to clarify, in terms of

Standing Orders and committee remits, the processes available to the
unions to enable them to voice their concerns. This matter has already
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been discussed within the Employee Liaison Group and the Trade
Unions are supportive of identifying processes and mechanisms to
enable early resolution of workplace disputes which may not be fully
covered by the grievance policy.

iv) That the facility for external mediation is offered to the relevant Trade
Union in relation to any outstanding matters relating to the particular
grievance which has given rise to the issues addressed in this report.

Joyce White
Executive Director of Corporate Services

Person to Contact: Andrew A Fraser, Head of Legal, Administrative and
Regulatory Services, Council Offices, Garshake Road,
Dumbarton, G82 3PU. Telephone 01389 737800
e-mail: andrew.fraser@west-dunbarton.gov.uk

Appendices: None
Background Papers: None
Wards Affected: All
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